
REPUBLIC OF KENYA

IN THE TAX APPEALSTRIBUNAL

APPEAL NO. 109 OF 2015

VITROCISET S.P.A APPELLANT

VERSUS
/~::~~:i~~:>

THE COMMISSIONER OF DOMESTIC TA~~~(0~~~: RESPONDENT
,',..,-,"""".,.."

c"ompany registered in
'\<:~~~§~~[:~;:>

Cap 486 o:f~:>:>:\,\ laws of Kenya

by th'~ <~\1~,pya Revenue
<~?~:[;~~~~:

as a central' body for the

BACKGROUND
1. The Appellant is a

2.

(repealed).11reJ0" Respon
~<~~:~;<"

Authorit¥~~{,.<\./Cap 469
:\{;:~?::~~i~~;';;'

assess ,:;;fand collection:~~*~."~'~~\~~~~1;~~
enf~~eement ·@~~~m.!=laws";:;,&,,::c;::

·,\",'\;~,~q;f~}
<:::..:s,~'$,~\.

<!~~~t~, .~~~<~:~
''\~" -, >S:::~;~~~~~~~,

The Appellant ente~;; ::;~i.~toan agen~~~~~)greement with the Italian Space

Agency, an agency un~;;;, \~.>.Govern~:nt of Italia, to carry out certain
'\?;:>S<'S~~::""'·.'

assignments and to operate·<¥lt!~~~atellite Tracking and Launching Station
,\~.~",

at Malindi within the Republic of Kenya.

administration and

3. The Respondent conducted an audit on the Appellant having issued a

notice of intention to audit the Appellant on Value Added Tax,

Corporation Tax, Pay As You Earn, and Withholding Tax for the period

_ 1tf'l7''' £''' -
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'\; -~
2011 and 2012 under the Income Tax Act, Cap 470 and Value Added

Tax, Cap 476 (repealed).

6. The Appellant being dissatisfied with the Commissioner's decision on the

confirmed assessments, lodged their notices of appeal to the decision of

the Commissioner on assessment on Corporation Tax and Value Added
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Tax on l l" June 2014 to the Local Committee In line with the

provisions of the Income Tax Act, Cap 470 and Value Added Tax

Tribunal respectively.

THE HEARING

7. The Appeal was scheduled for hearingon 19th May 2016 after several
.,';; ,,~

mentions to enable the parties discusf~~~'ij~arrive at an amicable settle .
......~::'x~~~

">'.."-v!<-·' '~;-'-':::::

The parties were unable to agre v~';:": informed the Tribunal that they
.' ~.

,~ ~;:~~~::,~"
wished for the disputed to be >~~'~ :ed B~~~e Tribunal as they had reached

::::;~v ~~{;'k
an impasse. The Appellant however in~~e.d the Tribunal that they

intended to first argultl1eir preliminary obje~~~~\.s filed in the Notice of
X~' ~, . . :::~: •• '-

M· A I' "~:;1' '8"'\if;~i?t' 2016 .. ':>'~lfult~. bi
otion pp ication Ofi~.'". $~~~.'~y.::...... raismg a pre 1tQ..~.~n.:..a.ry 0 jection on.~~:. >:;'.&, . ~~.

" • ~"l~. • f:t":k; ".. "~'::"'>;;~'
a POInt of I ",:,which the~ . d rat_" ~ eviously on Se\)~i~~!i:£ccaslonsbut

; . t;:'..'\., ~~~.;~.:;~/,- ~. ~. . ~~, ~w· .
opted to4r. '. 'c formal applls tion In t .·:;;:'X...egard to be deterrnlned at the-,..&~;-;.'x:»- ,~~,.~'\. '-"; '~'}&.~~" ~X'~~

':$:':' '?:m.%{<.; ...:~'~:;*~'~"'''~'v-, >
first I:l~ar.ifjgrfn the grounds tffah., ~~'1);"':",~":~:

x£.~·:·'· '~:~k~. .11%.~W;;:., '~~~
a. 'The Respbrlaen/'s response isV;iffJrably defective as the same was filed

'\;~~' '::;~'*\
out of time per.m!tted by statufe.,t?1.~".n -:::~-':;:i;"

b. The Respondent'}Wt:~B.onse is an '~7:;fJ~eof the Tribunal process as the
','-"",". :-;'~. "'~:;>

same has been lodge {i}.tqlatant disregard of the VAT Act (repealed),-,#1&,~%-\\~
the VAT Act, 2013 , the In~9.me Tax Act Cap 470 as well as the Tax

'.>

Appeals Tribunal Act and should therefore be struck out.

c. The Tribunal lacks jurisdiction to consider the Respondent's Response

as the same has been filed without the requisite leave required in law

and therefore is irregular, is not valid and is untenable at law.
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8. The application was served upon the Respondent's on the same day of

the hearing and the Tribunal granted the Respondent's time to peruse the

same and proceed if they were comfortable and also granted the parties

chance to file written submissions.

9. It is trite law that the Tribunal should dispose of the Preliminary

objection filed first and determine it warrants's any merit before

handling the substantive Appe y the Appellant. The Tribunal

therefore proceeds to consider the preliminary objection. It

is not in dispute that the Statement of Fa d by the Respondent was

filed out of time as b
{~'

and

10. Ea' oral and written submissions with

the Appellant re ;,~entirely on rovisions of the Income Tax Act
"t,

~
and Value Added Ta~~''. t with regar requirements on the timelines

the Respondent was to I' '~ir response and the Respondent relied on

the provisions of Article 159' ,) of the Constitution of Kenya 2010 .

THE RESPONDENT/ APPLICANT'S CASEON THE PRELIMINARY OBJECTION

11. The Respondent argued that the preliminary objection was a mere

technicality and did not go to the substance of the Appeal and therefore

the Tribunal ought to allow the Statements of Facts, admittedly, filed out

of time to be part of the record of proceedings as they were entitled to
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fair administrative action and failure to file the Statement of Facts with

the stipulated timelines did not go to the root of the Appeal before the

Tribunal.

12. The Respondent further argued that the there was no Appeal process in

relation to the Value Added Tax matters as the Value Added Tax Act
:'~#"

ISSUES FOR DETERMINATION

i)

ii)

ANALYSIS AND FINDINGS BY THE TRIBUNAL

13. The Tribunal has been called upon to consider and determine the Appeal

processes for two different tax heads that is Income Tax and Value Added

Tax. The Tribunal must therefore proceed to determine the two processes
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separately and the governing statutes to determine whether it has

jurisdiction to entertain the Response filed by the Respondent.

14. The Tribunal shall therefore deal with the Appeal process and

procedures under the Income Tax Act first.

,,:"';'1-.

15. Prior to 1st April 2015, Appeals rel?:r!bg~b Income Tax decisions from
$1~~~'

Commissioner of Domestic taxes "'~~';~,*handled by the Local Committees.*: $\.':::::~~ "~:m'The Local Committees becaffle ~'ef ~~fisometime in 2014 with the.••~ . 'c -v»

enactment of the Tax Appeals Tribuna'I~::;"AGt,2013(TATA) which was
'~ '*'-"

enacted to replace a· 'e[ legislations that.:;y- ;.overning Tax Appeal
'::''>'l~•.> .~,

~"~, ' I>~

d "xl·". "~~~»A I . . ~~~ bli fprocesses an stream lne·tl~J-e~t"\'ppeas regime In hle';'Kepu IC 0 Kenya.*:"x '< .::::::'' " " -'$:;.:':,~" ::::."...'~~;.. ,;::if':~
The TATA wa-:S:::..assentedl0~on 27~IiJ~J0vember 2013 arta ,commencement

. %«;~~\"':::: . '~ '<c - .;.. - :::::.;,,~,"-.; ».
..,.;:<~%:;:) \\:..~. "~~'~,:, ~~,.

date, ~%4~as to be by ~~e, was~t't don I" Apn 2015 and the
<~~\~:. '·{::~a ~),::~'::~. .

Tax:::*~lweq'I~$:..Tribunal (TAT:0·~:%a~.::;~~~no ,0,,, >t;1~ws It, commenced,.::::::,.;:.• ?§:=' ~& _ ';..~o&@·::.o::.-":'· .~~ .\
:::~~~ -$- '!. ..~ '::'::}~'::':;". . ~ ,,'

operafions. Tne1b.egislature in its\vi~€Iom did not allow for a vacuum and
, ~". '\~~9,

between the tim~~~{, enactment~gf:ii:: TATA and gazettement of the
~.<>j}>. ...ilh

commencement date'.~Bpeals arisingT,~0.:Wthe Income Tax Act (ITA) Cap
'''~~ '.,~~

470 , as provided for u·~\ Part X and in particular Section 82 of the,~.•.
ITA was still in force as the";';s$!d provision only ceased to have effect

,;:>

upon gazettement of the Commencement date of TAT A on 1st April 2015.

Any aggrieved party therefore would have to adhere to the provisions of

the existing legislation to the letter.

16. The Tribunal therefore finds that there was no vacuum with regard to the

Appeal procedure in relation to decisions of the Commissioner on
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Income Tax related tax heads that was in place as at the time when the

confirmed assessment under this head was presented to the Appellant as

stipulated in the ITA at Part X of the ITA and specifically Sections 82, 86,

87 and 89 thereof. Under Section 86 of the Income Tax Act, Cap 470

(ITA) of the Laws of Kenya, (now repealed), Section 86 provided as

follows; Section 86(1) A person who has been served with a notice under

section 85(3) may-

a) If his assessment is based upa <

"

under section 23 or 24, A

to the Tribunal;

Section 86:-

(3) where a person 0

of Appeal ""JlJina p
~

,nsequent upon a direction issued
;~A.
~"'s\,

n "t/ te: decision of the Commissioner
~:;c
'~<;'*",<;"'/:;;:'

~~~ ,~,,~!~

paf/ ' !co.
"~:::;"

'!,,~ -,
or the Tribunal, a'S;., an extension of time in which to

"'<;~

give notice of Appea d the local ittee or the Tribunalmay grant

an extension on being j~'<.'ci '"t~gthat, The Appellant reasoning being that
":fi~:;;;*',

~~'~the debtors alleged to be owl1fk~arosepurely from business transactions.
",<!>","'*.,,'<

To absence from Kenya, sickness or other reasonable cause, he was

prevented from giving notice of Appeal within the relevant period and

that there has been no unreasonable delay on hispart.

Section 86:-

(4) where a person other than the Commissioner has failed to give notice

of Appeal within the period specified in subsection (2) he may apply to
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...
the Court for an extension of time in which to give notice of Appeal and

the Court may grant an extension on being satisfied.
Sedion 87.:-

(1) In this section, ''appellate body" means the Court, the Tribunal or a

local Committee.

(2) In an appeal under section 86 - ,
/.,) h II h II b .;t;'%:\ h .11 b d .h .(a/ t. e appellant s. all appear etore t, e appellate 0 y ett, er In

't,'.'-c :,.:'•.::::\::::&~}~,.,
person or by an advocate '. ,.'day and at the time fixed for the

hearing of the appeal, btJt.~~v .~a.~.
~W~ ~'%

(i) if it be proved to the sat/~faCtionof the appellate body,
"·~:f~:·

~. ~,::.::'''''}~

that owicl' x i!~sence of the appe1/~~'ifo.!romKenya, sickness,
'~::'" .~

or other rea~ .a1J,.i.~~cause,he is prevei1ti?d~fromattending at~,~,~,'~~
tlte.::.hearing0 §,t...'te appf;a!~"pnthe day and at,;(ne.lime fixed for

,.;:;;D "'\~~~:z~~, '.*)~~. .
,,-i1*.*Jfjatpurpose, {ffe~.~:i!ppellatej..".. "}(;;kmaypostpone the hearing,~'·~>·::::::W ~ ,,'\.;.;... x'-.'-:5i" »,~~Xl,,>,V:Z~}'},."' ~!'"~,,,~,,"....,,\..., e:-..~<\ },.,".." ",.-,-<.::::.~~«-»:~ <::<.~~, {~:;:,"" »•• w···v·S:.

,i1ft/j}:~~~{{heappeal for li!J.tfJ r.~lta(.Tale'··tift!~~!:Jtthinks necessary;~©~:...~\~~ '~*~::::.~W ~,,1t:~'
~$.. /ir$Yn the case of ai1'~anneal to a local committee the•...,. ('JI:~~ ..... rrr: ,,~, :

appe11'{,%,,'t:.maybe repn ~~[:d by an agent authorized by him
. "'!:~~in writin N. '" ,%*:

x:~ "::fu ":§':;:-'
(b) the onus of prtvif!:1gthat the assessment or decision appealed

~\
against is excessive or -:Pr"1;neousshall be on the appellant;,%v

(c) the appellate body may confirm, reduce, increase or annul the

assessment concerned or make any other order thereon which it

may think fit;

(d) the costs of the appeal shall be in the discretion of the appellate

body;
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·'"

(e) the appellate body shall, within seven days of its decision, cause

a notice of the decision and of the date thereof to be issued and

that notice shall be served on the parties to the appeal:

(f) where the decision of the appellate body results in an

amendment to an assessment, the assessment shall be amended

accordingly and the Commissioner shall cause a notice setting out
~'*;'".::~~~~the amendment and the amouptv'" ~1axpayable to be served on the

person assessed

(3) An order made by the ,:?~~>:Jitt (!fn~n appeal shall have effect, in
~ ,~~~

~~i''::;~
relation to the amount of tax payaole »under the assessment as

"

determined by the d.#.J/ge,as a decree for '~pay,-'l1entof that amount,
~~.~'$ ~ *~~t~

whether or not the alA\~i}t:;;tlffl:.~,~is specified in th~yqecree.
~:' .':;" '.}'2:»';~"::''''-' ~.~ "~~~, '>:;,,~~~'::~., > "

and the Incq~~ Tax (Loca'I~Com'f¥):'i;t:r~e~sJRules specifica"; ,~~R\.lles4, 5, 6, 7
":'>,;:';;,,: .~"* :. ,@-, '~ ;:-'!:" ~~. '@j::t"*"~~~"<:• ''<~' ':-:«?X"':... '~Y:~~'~ ~,. ~-<=}

d 7A
,~.~~::,."-::;.:' '';';~~\ ',< ~l\." -':'\; <~

an '.:':" ~:. '@t" :'$~,~~t'. '\'% "x'!: ,]~~~':}
Rule"~'~~~l'h, '<~%lAtfi~i~'~l:~,?:,):;,

/1 "1'. '. »":-"V" ""Oc';:-" ~~,~~. c-, • ,-'x".(:;./~\" '¢'h\: '''.~:::$;*,"::\:~<> - ::=%W-
Appeal to iffer~/erk within foiJft~~H'days after the date on which the

.11 • \~!Nt~ f I >Wk 'tt. '" th G .. tappellant gives n(!)(!i:~/!appea In'~'f..!1/ngto c, e ommtsstoner pursuen. ,,, ..~~{fu:. . .. .
to section 86(1):but W\~~the 10ca/~ff4.o/mltteeISsatisfied that owing to
absence from his normal plcia,eof residence, sickness or other reasonable..,'Jb:
cause the appellant was pre'fte,nted from presenting a memorandum

~

within that period and that there has been no unreasonable delay on his

part, the local committee may extend that period

Rule 5. :-
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..
A memorandum shall be signed by the appellant and shall set out

concisely under distinct heads, numbered consecutively, the grounds of

appeal without argument or narrative.

Rule 6.:-

(1)A memorandum shall be accompanied by-

(a) a copy of the confirming notice, the amending notice or the
:,~:':::

notice of the decision of the Cqml:¥llSioneras the case may be:
''';~. ,,!,\,;.v;~~:,>~.'1:.*~:::'

(b) a copy of the notice ot:aflA.~'W/i,.'*~\~(c) a statement, signed~AWhe ·a'Pp~!!..ant,setting out the facts on
%::: '~,\,.

which the appeal is based and referring to any documentary or~~:h..
other evidence.-i:tiJhichit isproposed to i}a1tiJceat the hearing of the

;·r.,.·~*=~ih ::.,::t;~
appeal; and \ ''::~;~ 'i~fW:~'::"

(d) a..q!flf!icate s/Jh,~.~Y',' ::-Bf!'. m."issioner a~!e,dging receipt.';~, '6 ~~~'-., .~.">:tf}
o(( .....~!=' ; . turn of incom..~~requirea::1ftl.)rFtion52, together with the
·«::S~~· ~[&, ...~~~~,.~~:~;..~».

.~1JQCI:!Ij:te.ntsspecified in settion '54",>{ortHe. yei!!,to which the appeal
v::;;,", ~.~ ~1~ '''.~~~,........~ ."!::~: -
~~:;::~~"'/i'D'a"'D"~';;~''}'?;

'c ~.. e« t e», ~.~~.'\'*

(2) ~ .•"~. ",
~ \ .

Rule 7. :- "·:;,::~"h.~,.. \;;.'

Within forty-eight hours 1ifler:;;ththepresentation of a memorandum to the~*"~~ 'l0~,.

clerk, a copy thereof and of t#e]statement of facts of the appellant shall
~:'

be served by the appellant upon the Commissioner and upon every other

respondent

Rule 7A. :-

(1) The Commissioner shall, within thirty days of being served with a

memorandum and statement of facts in accordance rule 7 file a response,
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17.

with the clerk, stating the facts upon which the response is based and

specifying any documentary or other evidence that he proposes to

adduce at the hearing of the appeal.

(2) The Commissioner shall, upon filing a response in accordance with

paragraph (1), serve a copy of the response together with copies of any

documents annexed thereto, upon the eppellent.
""~X..:,

(3) Where a local committee is satisfi/~.:;.:1hat,the Commissioner was for
~,~ ~~:;>"

.;,;: ".'
any reasonable ground , unable " ,e the statement of facts with the

clerk within the prescribed pe1i " t, "'e~~:~~falcommittee may extend the
~ '~1i~

time within which the Commissioner shall'ti[tllitJesponse"'l~~~,.".... N::::$~::";:::i*;:::'~;" .;::.%•...::.~•.;~.··IlA~ ":1:~:%::::'SW :::::.w. :;:..:;::. '\~;Z:.:::. '~"~>:'~~~ . ~~*'$~The Tribunal having 'N~tern~gatep the laid down pFo.cedure set out for
.",~t¥~t:~·.~.. ,",~

Appeals frol!l~e declsldn\.,;p~:ftfie,\.~S . rrussioner relatrF'lg~. Income Tax
.~1&\~~. ~~ ~\W."'~ . ~Wassessmer::ifs;:;-forall Intents ad(hpurposes'~l ~')I'aw relating to appeals to the

%!'}'§;,*»." ~t· .::::* ~~l.~::,...::}~ ~~~ ,. ~"»"Y'\. o!! v:~_.:.::?· ,~-~~. ~.~
Lo~;~M~pn:l~t~leeremained irt?p.~~:~;.:·.~r~.!lr31sty,,~,~t~~~.2015 and therefore

*\,%::-:,,:.~. .;:'-::&'-::'-:., . " •• .;~.: •• ~
all "~a1tieswe-r:ef~eguired to compt%:wlth the mandatory provisions of the

~« . '~'\%,
ITA together wit11 subsidiary I~;~. tions that provided support to the

parent legislation.

18.

~·tR~-.;:~.;."
';:W::$~

.~::;"..
The Tribunal further finds th~l'>arliament in its wisdom incorporated a

new Rule 7A to the Income Tax (Local Committees) Rules vide Legal

Notice No. 53 of 2013 which in effect required the Commissioner

(Respondent herein ) to file a response to the Appeal which was a

departure from the earlier Rules which had no such express provision and

it provides as follows; Rule 7A.
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· '

19.

(1) The Commissioner shall, within thirty days of being served with a

memorandum and statement of fads in accordance rule 7 file a response,

with the clerk, stating the facts upon which the response is based and

specifying any documentary or other evidence that he proposes to

adduce at the hearing of the appeal...

(2) The Commissioner shall, upon filing a response in accordance with
~~

h /1r1 fth ,.~,. th 'th . fparagrap C'h serve a copy 0 e,~~s.ilI5e toge er Wit, copies 0 any
documents annexed thereto, up " pellant.

(3) Where a local commiffeetr., tisli~~hat, the Commissioner was for
'\g~~ ~

any reasonable ground , unable to file th-.e.tltatementof fads with the

clerk within the preslllbed period, the loca;~'tmmiffee may extend the"~~'::" .. ~~~.time within which th'JW&~~)$s: ner shall file a r~]p~e.
~'~~. . . .~~,

,::" ,. ~;>,. %,~:..
§~c;;)\~':'Q::', <. '>:'~::~':i~"A~Ri1"~% '. )::~ ~~

From the'X~br,Clingof the f&f.elasted RuJ""'~': e. intention of the legislature~vx:·x.,»~ . \.\.. -,':$ '~~-'::~'x""',,.'*1~ .~~ ,.":,~1i' ~\.i?~~{.
wa.s c1eaj:'~~'d~required the Cbi'fu.!J1i.ssi<DQ'e'rtd~file&is response within 30.~Wv ~~ '~'-;t0'~'" ·~~W~
dayl,' "of bein'gi~trved and in mr.~~oent that the Respondent was not

~~., ~'1:
able to comply 1:~'«;'-:Jhe law alfS~' d him to seek leave of the Local

;;-. .,

Committee subject t \.~~nable gr .;>,,:*ps being given to explain why'~\b, «-;
they were not able to ~~prnply and if satisfied then the Respondent

would be granted an oppo~it~l~Y within such set timelines to ensure that-.::::::-<

they complied.

20. The Tribunal has perused all the proceedings filed before it and notes that

no such application was or has been filed or was there an oral

application made to the Local Committee or the Tribunal for

consideration. The Respondent instead proceeded to admit that they did
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21.

22.

not seek leave of the Tribunal to file their response out of time. Further

no reasonable grounds were advanced by the Respondent to convince

the Tribunal as to the reasons for failing to comply other than the fact

that the Respondent relies on Article 159(2)(d) of the Constitution of

Kenya 2010 and merely submitted that the preliminary objection raised

was a technicality that did not go to the substance of the Appeal and that
;:::$-.~Th1<for there to be fair administrative aG)i~EI~'they ought to be granted a;;:::.-:;~:}'

1&~
chance to defend the Appeal. ..;:;..

:"~l.'%.~1a';b"?>· 'i@')\
'!::.1mW' ",

The Tribunal disagrees with the Responden~~i this assertion and is in

h . .§.:,". d . h h brni ~~~ f h A II ht e Circumstances sat Ie "WIt t e su mlssld'Ds~ t e ppe ant t at

I' " f' .*~~~~ ,~~. t I hirnltatlon a time ~}.%t; ,lll$}$:,p response IS In,:s~L:~tlmena to t e
'~::::.~'~ , '';=t~.,

administrati9~~~f Justic'~rgd 'n ",,~~t a mere proc'~~~'~~J"technicality.
,..' .W ~'\ '~~~~:.. ,·~:t~;

The legisl&,> . ~'would never=<,\N.avepro.Jh;:I~1f~·f0rthe set timelines requiring
,." ,0;.;::;' , :;:::.;:':' ' ~~;:::'~'-$.l& %~. '*;.,0~·::~\,·~''to..

partie?tq~-9~m'ply if they opin~91thaJ' it'~~as a mer~ttechnical requirement.
~',~' ••.• a ~~ .••••~ •••. ~~' •••• -, ' •••• '-

-.;:::';§'::;.o " ,,;,,:::,:~, . ':"''?:;;'';' • ,,' " .;/~.;;'-:i&~:;;,:::-'" ~';}" ' • ',:..; ,.:..;
.~~:.;#. '~~~"W~:~R

~~X~~ ~~::~::"'~ ;~~.:>."

The Tribunal ~~f~~':s:0in its deli~%'M'Nons while arrived at its decision,~:m:~.:;,."'~}~"?

considered the doct~~~~J laches wlil . .provides vigilantuibus non jura''&~ ~'§l
subveniun t (the law aS~i~%t£e vigilant and not the indolent) and it is

not fair and just for a party to~~: back and do nothing to defend a cause

which is well within their knowledge and when challenged on their

failure so to comply they then opt to argue that the fact they have failed

to comply is a mere technicality which ought to be disregarded and

dispensed with in the interest of administering substantive justice. The

Tribunal notes that the sword of justice cuts both ways and therefore

Page 13Ruling: Tax Appeals Tribunal No, 109 of 2015



must consider all the facts and the applicable law so as to dispense fair

justice to all the parties appearing before it.

23. The Jurisdiction of the Tribunal to entertain the Respondent's defence has

been called to question and therefore this cannot be said to be a mere

technicality but is a substantive matter that has to be determined and not

even the provisions of Article 159(2~f~1tof the Constitution of Kenya
,..~~""

~ ~.,~"+>.",

2010 can be invoked so as tq/~" -. a party a chance to rely on a~'.., ~~
~~; ~~"--,

document that has been clea,,., . Ile(~i~(Qt;)~,of time and further despite
"~$ '~\W'"

being filed out of time the concerned pa,d~.,)s unable to demonstrate"~~~*'h h f 'I d .«!& I ith h 'I":::~"'" rn heiw Y t ey at e to c~m~ y WIt t e set time I es-,,tq; let err response as
l:!::••~*~~,.~, ~,.;.;~-:,,;::;':,g ~~ "'<\.~~~~

provided for in law. ~a.'·w,s~a(·?~~ot made in vein Si::tt1Jnust be respected,\=l~ ~. ",,';;~\..
':;~;,.. -c•.

adhered andqwllowed ~~~,he >;l:';failure to whic "x'.'...> .. would have.• ~; ,,:-. " ~%i~
hi w~.•. ,,"';.~ hv i ~}::'., indi . Id h ~~h dnot mg 0Erli:~aFlarcy in socle,fW:asm rvr , swou c ose w en to regar

.,\ •• -v ••~~ 'm'l~~tfu\
and, ~o~15@&with the legislate.GhJaw,sl[afld wh~~\;:tototally ignore and

,$\«~§.~>~\~ , ,~-.$' ..(.$"-
dIsregard thefT:)Jat}helr whim. ~1tW" ,."-:.1 ~ .. .

The Tribunal shall no, j~?nsidered'" submissions by both parties on•the Appeal relating to va~~ed Tax (VAT) and finds that the Appeal

before it was filed on 26th'X:~~.ne2014 and duly served upon the

Respondent who responded vide their letter dated 24th June 2014

informed the Appellant that there was an inconsistency of the law as the

VAT Act, 2013 did not provide for an Appeal process and there being no

24,

mechanism in law in place, the Respondent could not be served with

Appeal documents relating to disputes touching on VAT assessments.
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25. The Tribunal has perused the communication between the Appellant and

the Respondent placed before it and notes that on 14th May 2014 the

Respondent did draw the attention of the Appellant to the fact that they

could proceed to" Appeal either to the Local Committee or the VAT

Tribunal as the case may be" the Tribunal also notes that the VAT Act

2013 was assented to on 14th August 2913 and came into effect on 2nd

September 2013 through Legal

and the Tax Appeals Tribunal

.193 of so- September 2014

into effect on 1st April 2015.

26. The Tribunal is required to determine whe. Section 32 of the Value
'.

Added Tax Act, Ca >. .Jnow repealed) wa:H .. applicable as at the.~, '~,
~,

time when the APpel .• :~~~Appeal or wli' t«:;%:1:(~f~~iththe coming

into effect ~§~be VAT, 201~l~~' .sarne was autcf"1:"':',cally deleted.
~ ~

Havingr:~~··m~.~::~dthe vario . :tlng to Appea s on VAT, the
,'~~1:;':;:~~:; • :;:.' &~" ::««. • ' ;:, ,3~

Trib,\,.. ' that Section 6 .',) g~{").,,/ A ~.~~!~~~013which provides;

" u1ft's a c~n intention a;"1i!lrhe comm;~Wj:ment of this Act shall

(a) .

not-

(b)...... . '>,
"" ',»;.:«'"

(c) affect an investigation, )~1il~'proceedings or remedy in respect of a

right, privilege, obligations, liability, penalty, forfeiture or punishment,

and any such investigation, legal proceedings or remedy may be

instituted, continued or enforced and such penalty forfeiture or

punishment may be imposed as if this Act has not been passed; or.... "
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27. The Tribunal therefore asked itself what the meaning of legal proceeding

as provided under Section 68 (6) was and proceeded to determine the

definition. The Tribunal notes that the definition attributed thereto in

the Law Lexicon the Encyclopedic Law Dictionary is Iflf Legalproceeding

means any proceeding or inquiry in which evidence is or may be given

and includes an arbitration" It goes h further to state that IfIf legal
/~~~~<~>;.x*:,

proceeding means a proceeding regllt:,c,:eX/lorprescribed by law in which
,". 'x,.'

a judicial decision mayor may.,' '/7" and further states that Iflf The

phrase Iflf legal proceeding", 4!1hy' p "',/e,eding in a court of justice by
~~'O~. "~~~'\;~~~ "

which a party pursued a remedy which'~)~/aw affords him. The term
"x-,:,~

embraces any of tQ%*(ormal steps or ~~~res employed in the,,' .~.. "~-'::%\b
Prosecution or defenc .·k~.Jb:tuit.It Ii. eters to the :t fj'f:ajudidel process, "%-:~.~~~w::-m:-. " ...

. ~~, ~~ '<;i~~"
And finally states that IfIf ::egalprocesi:;;'"rhewords: legatpracess" mean all

4t~ff' ~~ "\\\~ ~:)
the pr~f~~f!ings in an actioQ/f?/proce~f'~t.lk-~e(ocess,whether by writ or

'W·;·tt '>~i:\~, ..~
by .W<. ~fJ:.~dt;%;'illegalwhenever..'f!t>is'!4!K'efect.:;!iJ,/he frame of it and is

..;.'W~~...~, "" ;~~~ 't:::.;:.:..-:::::£~.~ .::~,@,,'@§;*~~ :::,~~ , "'::.~:;fu"'~~~ '::;: , ,
Issael?llnthe er'i{!l)arycourse ofy¥st{Fe from a court or Meglstrete having
, , , , ~, '&furisdiction of 'Iilm: ubject matter"W!;;:qough there have been error or

irregularityin the pro \: "<,~ingsprevioi j~:Pthe issuanceof the process, "~~,~~.'•."
From the forgoing definition ~c1ear that the Legislaturein its wisdom,

once again, when enacting the Value Added Tax Act, 2013 did not curtail

any rights relating to legal proceedings and indeed in the transitional and

saving clauses therein at Section 68 (6) (c) of the Value Added Tax Act,

2013 referred to herein above intentionally included the legal

proceedings. The Tribunal therefore holds and finds that the Appeal

process, being a legal process, that was already provided for under the

28.
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29.

Repealed Value Added Tax Act, Cap 476 at Section 32 was therefore

saved and still in place even with the coming into effect of the Value

Added Tax Act, 2013 so as not disenfranchise any aggrieved party from

pursuing an Appeal process on right to administrative action which is a

fundamental right enshrined in the Constitution of Kenya 2010 under

Article 47 and provides as follows that, 66 Every person has the right to
d, ' ',+ +'+' th t ' di ;,,,~ , ,,&', I. b' da mmtstreave eaton "a ISexpe ItI < tJS:.;~l/lclent,laWIU, reasons te an-, ~

procedurally fair," which righ t be taken away as once a
&;;~ «'~~

determination is made in the ~f~{l'-;instan~ftas is the case with the decision
'::,.::y

of the Commissioner the right of Appeal ", .;g,ipst such decision follows

and it would have bEr"~\' absurdity if this ri)'a:d been curtailed.
';>; '=%::'''
~~ "-::::::a'-::'m,' ::;:.;.:;. ~ .

,. ,~ .. ',~ ...:~L
The Tribunal-further frn.-=a·s:,tha :··.fn~'"-provisions of S~"i<on 22 of the¥ "l:t, , ";';{:.:..~ ':~.,',
Interpretat~~~' and Genera'I~Provisions A6t,*-1~'ap2 which the Respondent

,,~, ~v x X," "'i. "~::w»..-,:-: ~ ,',\. W'
has!" . ~\}n its subrnissiof Jlt~ ':-,,=:. > t "1.·:f~~aled law remain in~¥~. , fl~~ , ~~1@X}.~,. ,,:@;~. ,
force' until 'Suf)s.t.Jtutedprovtstoos« Come Into operation" , became

applicable on ;.""iJ ~015 wh~:%~iTax Appeals Tribunal Act, 2013

came into effect an~'-:;,:<~v.jrtue of Se2 :i'S'Q 43 of the TATA Section 32 of
"~A~'. :.::,~

the VAT Act, Cap 476 wf,\:~h~[;lated to the Appeal process of decisions

relating to Value Added Ta <'::;.' itters emanating from the Respondent",
was repealed as provided for in the marginal notes of the TATA. If this

was not the case then the Respondent would not have vide their own

letter dated 14th May 2014 directed the Appellant to neither Appeal to

the Local Committee or the VAT Tribunal as the case may be", This

action clearly demonstrates that the Respondent was well aware that the

law relating to VAT Appeals was still in force as at the time when the
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) ..

Commissioner made his decision on the assessment so as to warrant them

to refer the Appellant to the two bodies which ever was applicable.

30. The Tribunal therefore finds that the Appellant properly proceeded to

lodge their Appeal by relying on the provisions of Section 32 of the

Value Added Tax Act Cap 476 (now repealed) and therefore the

Respondent ought to have filed thei'r:.:'~\onse thereto as provided for
%f:::""::';'4t,-@<:::::;'

under Rule 8 of the Value A.9~:~~lt~x Subsidiary Regulations which
.::.:::i%);;;::.~~",,

*l<~~%:-~~~'0l;S: '~
'~'::' «.. '~

:-;::.~%.
'~$tf··

n /7rI"'-/" G .. .«-'s:-.b 'Z ·f h -J ~~t~ f h &: f h('/ file ommlsslo'?f~rlt,~f,,1 e aoes not acce~.r~{ny0 t. e teas 0 t, e
,~~·;t~:;·fu ~%:.~

appellant, within twen'((ti~~tt :..;;afterservice tf1~((~~upon him under

rule 7. =: .v:secr~ ait. ,t{!f4~llacts toge7fll!t"ftthten copies
thereof a1(~:;tfjeprovisions pf rule 6(eXJljlJlfmutatis mutandis apply to

~"«'" ~i:~;" » <:- .'{. ;g'"~":$-';'~ •• "

h ....!Ii, ~.~ f&: ...:::;~:@v '&it. e st~!~IJ1~f!1t0 teats. ~~1t...~'t'\*' ~-,~~~':\~:.~
;i:.\~,.:,. :::'M¢.. ';~: ';;~,::i x~:~,··

(2I At' the time·.pf filing a statefii~nt of facts pursuant to paragraph (1),
.::·~t\~~ \.u.~

the CommissioneF:~~~{{serve a copt.~iereof, together with copies of any
%\~. :B~~documents annexed r7!i,,~~'\:.upon th"e%.,pellant"

(3) If the Commissioner (}eJl'e}."'l0tdesire to file a statement of fads under
tbis rul. h h II &: rth ·#¥fi~~~:· "H ti. # th t .a: ,,.#. # thIS rute, e s. all ,.011,Wit, ~¥e wrttten no Ice 10 a ettea 10 e

secretary and to the appellant, and in that case the Commissioner shall be

deemed at the hearing of the appeal to have accepted the facts set out in

the statement of facts of the appellant. "

provides as follows:

31. The Respondent has in the circumstances clearly failed to comply with

the provisions of the law by not filing their Statement of Facts within the
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"---' 3 2.

"----3 3.

stipulated timelines which would in effect go to the substance of the

Appeal and cannot be treated as a mere technicality on compliance

hence the reason why limitations are set by the legislation aforesaid and

further unlike the processes accorded under the Income Tax ( Local

Committees) Rules there was no window of opportunity granted to the

Respondent to seek leave to file their response out of time, which they

did not, and therefore what is left f~h{:;,~ Tribunal to determine at themijs:~~,,§,ai;:'>~
time of hearing the Appeal is the:$~~feG~.of Rule 8 (3) of Value Added Tax

~*~~':';;'~~'<;';'":W":;::x::?~o;;;;;~,
(Tribunal) Rules, 1990 The~~I~tlS>lm~~}l~ere"fore cannot grant to the~~* ~}~-'.;
Respondent that which the law had not i~~Cied in the first instance.-, 'lWx~~::::*:,~}~"- ~::»-:;~.,:~%lit'{;>; ~.,

\\~.~ ;::::~;:~'i:i:~ '';~';if;*,.
The Tribunal now turrisit,t~~rtl:l'e~·""ovisions of Section- -,~J of the Tax

~~ ~:.:. ',,~~,;
Appeals Tri~~l~~1 Act, 20~~&t'hic ,',ides; ~~~A5~ .~ ~. ~
"(1) Th1lllffiiSSioner Shall~t<hint~ii~'l.4~tj!,ffe~being$ervedWit~a
copydfjql);'ctBpeal to the Tribuf!nl, sqefhit to tlie,.;Ti(/?unalenough copies

S • »:;.,-»" . . ,.:-: v ';;
,"}.~~~.,:- ~.~ ~~: .•'%\. ~5:;} . 5~ ~ "~'~,:~i~~

as may be aiff/i!erj by the Clerk, GJ~~..
"{"#;:\.. ~1h

(a) a statement of,,'J'~t! including tfl.. fJ;~.fsonsfor the tax decision: and

(b) any other docu ~ k which necessary for review of the
'lffihdecisionby the Tribunal"~.\',

;~@

The Tribunal further finds that in the disputed Statement of Facts filed by

the Respondents on 18th February 2016, the Respondent did not

challenge the Jurisdiction of the Tribunal and has only done so by way of

their submissions in responses to the Preliminary Objection raised by the

Appellant who have prayed that the Respondent's Statement of Facts be

expunged from the record. The Tribunal has, with great respect, been
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unable to appreciate the cogency of the argument presented by the

Respondent especially as it runs in diametric opposition to the trite

practices under judicialism, that he who has a grievance against another,

on a matter of legal character, has the perfect freedom to invoke the

jurisdiction of the Tribunal, in this case, the Respondent had the

opportunity to have lodged the preliminary objection in the first instance,,~,*,
to challenge the Appeal relating t ~ ~~~~VAT assessment upon being

served with the Appellant's Stal.. ,,' ... ~of Facts. The Respondent chose
.~-.:: .~

not to, instead they went ah~Wa:':(~'anti'Wffl'€dtheir Statement of Facts in
*'"> '%'~h.respond to the Appellant's Appeal. It's on~~'; rer they were served with

h I', b' ,~-:;~ h II ' th I' ~ f h ' b ht e pre trrunary 0 )e9 ;r~n~~..~a engmg e va I I y.~.::/ etr response y t e
...•~\~ \W\,

Appellant, that they w~e~~~Q.lt~~./rom their slumber~a'nd they proceeded
~:t.\~""'~1:1'. .; "v ,-~

to advance t,~~argume· ::1,atlJ~ ~'eal of the Value ;~LedTax, Cap,,~. ..A ..,,,'i$~ ·~W:
.,,~~ c ,c' "~,~.

476 on ft~\~~~eptember 2013"~p.~ Appe~!~r:tr~~~~~was equally thrown out
,:.~$~;":~., ' ~~. '?{.'%~" , ,the w.IJ:i-Ge.w:;tWlththe rest of ·~tJ~~. .y;,I-5:lonaREt;\t~tally disregarding the

·;·::.'k:t\'\'f'· ''''t.~ .%:::;:;.~ %~~:. ':::~~"!~"\'*"W ''*::!~-.;;.~, ~::.W..' ''! •

prd'IYlslons of~~:~?tlon 68 of Values ~:~tled Tax Act, 2013 whose marginal,~ ~
notes clearly ref~'Tht~ Repeal 0~P.476, transitional and saving

. . d . 'I S . '~8~(6) ( ) h f hi h I Iprovisrons an In p ''i~a.r ectlon'6';~ c t ereo w IC c ear y~%,. -"i.~.
provide that legal proc~~~ls,hall not be affected by the coming into

',%.~"
effect of the Value Added T .'ct,2013. The deliberate failure by the

Respondent to file their Statement of Facts in accordance to the timelines

stipulated by the law is an omission that goes to the root of the

Substantive legislation and rules of Appeal. The same rules and laws

which the Respondent requires the Appellant to observe when filing an

Appeal .and compliance with in calculating and paying due taxes to the

Commissioner.
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"

34. The Tribunal therefore shall not hesitate to invoke its powers in

accordance with the law, as failure to do so shall mean utter confusion in

the Tribunal corridors as there shall no longer be any reason for adhering

to the Statutory legislations, Rules of the Tribunal and other related

legislation as has already been demonstrated hereinabove, even when

they have been violated with impt:l51'&as is the case herein by the
·1#/111''''Respondent due to the delibera.( ~~i~~~.,by the Respondent's of failing to

file their Statement of Facts wir ..·:,G;thi'F5~)cribed timeline as provided for
in law. ':,-.;~~ "~'k,,

reas discretion is gl@~ted to it to receive, -.~~*:~~,~«

"'*'-:"
any other ~. "~,\~ents wl"~ ma,"" ,~£,.;:ssaryfor revi '~::~$;~'Xassist it in its

. .,~'-:. ~ . ' ~.x"w;::·:·*'~'*"§
deliberatio~s~:\then renderl\i,g¥ts dedslhfu~c~~eSh>,the docum~Ats referred tot ~,-!$.;~~}~~ ~~":X!~.. .~~;:~.1.~~.~:~~~~:.;~~."¥

are ~u~~I~lental to and add1~~naLi8~~K:~~'~~~~i(m;ought to have been

fillt~;eth!~~.Q. the Stateme~~~~ts and n~~e Statement of Facts
"::@1~~ ~:::§:~

itself. Section 15t2~lr.>@~TAT Act, 2'0~.r~~Jurthergoes to provide that;-:::::;'4k ."
"The Tribunal."t. .....require tn .. 'ommlssioner to submit to the',,~»"Tribunal additiona1.lJd'cyments thet, in the opinion of the Tribunal,

'~ik'be I, h G :~~~i&", . t. I"may e In t. e ommlssIQ.!Jl.~rspossession or con TO •

The Tribunal does not operate in a vacuum and is guided by section 26

"---' 35.

~ 36.

of the TAT, Act 2013 whichprovides;

The Tribunal shall ensure that every party to proceedings is given a

reasonable opportunity to -

(a) Present his case; and
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(b) Inspect any documents in relation to the proceedings and make

submissions.

37.

And Section 30 of TAT Act 2013 provides;

In a proceeding before the Tribunal, the Appellant has the burden of

proving- ,if~
/, I I .t; A 1.1 '~~k;$; ./.../.. •(a/ wnere an ppea retetes t~.:,~~~l'sessment,ttiet tile assessment IS

~*:::.~.:::::~
excessive; or "

(b) in any other case, fli, ' e raW!:.r:/.ecisionshould not have been
'~ll:~« ~,~

made or should have bee~ made di.tly,
--.:-e%%:

~~%~ "~ -,~':m:R\:' , ~ , -,
From the foregoing1\,;J:?t0~jsJ<?Hs, the Respondent; shall have the., \~.~'t~~. '4'k,opportunity ~to orally ~ <(:)ss-exa81tne~the evidence ~aQeuced by the$~~*' ,~" .,~~~ ~\$
A II ..~~*i»"'~~.. ~~~~~ f~""s,,-, ;-.,..h d fil d b hppe a[lY.i;{..,err"amn'lgto tllls\,€?Se, re ~.~:;.:t~)~t.e ocuments ley t e

,~@%~-- '::::1:~, £~:1tt=&\:~
AppeHE1mtpiG'~their Statemen~~t. Ga'~lI~hd":"'alsg~tbe right to file their.•• \~'. ~tf1:);:;, ,,~,~~.::. '~~r
writ.{~ll submfS~i~Q within the tiN:fe"ltriamegiven by the Tribunal. This is a~\I~'., ~
right that canno~~~~,ken away fr·~lt1\,the Respondent even though the

w~ , ,
Tribunal has expunge . '~~.eirStaternef f Facts from the record as the

~1li:'
same were filed out of"\ll1~~~contrary to the mandatory provisions of::\~~Section 15 of TAT, Act 2013 wFHcA provides that;

"

15. (1) The Commissioner shall, within thirty days after being served with

a copy of an appeal to the Tribunal, submit to the Tribunal enough

copies as may be advised by the Clerk, of--

(a)a statement of facts including the reasons for the tax decision;

and
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(b)any other document which may be necessary for review of the

decision by the Tribunal.

(2) The Tribunal may require the Commissioner to submit to the

Tribunaladditional documents that. in the opinion of the Tribunal.may

be in the Commissioner'spossession or control.

DECISION OF THE TRIBUNAL
1. on the Preliminary

the Appeal proceed forObjection upholds the

2.
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DATED and DELIVERED at NAIROBI this ..l..~~~day of .~R~~~,.2016

In the presence of:-

~.J.'~r:l9.1. ..for the Appellant

......... .
LIL1AN reEM:EE'~<.i;:'

MEMBER

__~T~.\ .....C?t.~£l.for the Respondent

BONIFA E DIMMO
MEM' ER

«».
;~.;....... . .
'NelS KIVULLI
MEMBER
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