REPUBLIC OF KENYA
IN THE TAX APPEALS TRIBUNAL
APPEAL NO. 230 OF 2018

HEET ENTERPRISED cenmmmumammsumsammmpssssnpoeressesnss APPELLANT
-VS-
COMMIISSIONER OF INVESTIGATIONS &
ENFORCEMENT ............... RESPONDENT
JUDGMENT
BACKGROUND
1. The Appellant is a limited: -llablvhty company duly reglstered under the Laws

is the sale of different constructlon materials

within the constructlon mdg ry

. The Resgp . ndent is a principa ofﬁcer appomted under Section 13 of the

Kenya Revenue Authority Act, Cap 469 of the Laws of Kenya and is

charged with the mandate to admmlster and enforce all provisions of the

written laws for purposes of assessmg, collecting, accounting and general

. The Respondent reviewed the Appellant’s tax affairs for the period

between October 2015 and June 2017 and discovered that the Appellant
sourced construction material from two suppliers namely Darwine
Wholesalers Ltd and Fahari Hardware & Building Wholesalers. These two
suppliers had been profiled by the Respondent as being responsible for
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printing and selling ETR invoices without making actual supplies for
purposes of reducing the purchaser’s tax liability under the missing trader

fraud scheme.

4. The Respondent issued a tax demand vide a letter dated 16t April, 2018
computing the Appellant’s tax liability on account of VAT at Kshs.

61,750,835/ (inclusive of interest and penaltles) The Respondent further

called upon the Appellant to pay the taxes within seven days.

5. The Respondent formalized the demand into fan__assessment by issuing VAT
Assessment Orders dated 7 and 8t May 2018 totalling Kshs.
61,750,835/- (inclusive_:o:_f interest and penalties).

2018 re)ectmg thi:ﬁ}ob)ectlon and subsequently confirming the assessed sum

of Kshs. 61,750,83

8. Aggrieved by the Resporﬂdent’s Objection Decision, the Appellant lodged
this appeal vide a Notice of Appeal dated 24t August, 2018 and filed on

even date.

-
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THE APPEAL

9. The Appellant instituted the Appeal vide a Memorandum of Appeal dated
7th September 2018 and filed on even date. The Appeal is premised on the

following grounds as set out in the Memorandum of Appeal; -

i. That the Respondent erred in law‘by raising additional value

applicable sections of the Vajlqeg»Added Tax Act and applicable

Kenyan jurisprudence.

stlpula’nons of Section 17 of the Value Added Tax Act.

10. Based on the forego

, the Appellant urged the Honourable Tribunal to
find that;- -

i. The confirmed assessments are in violation of the provisions of the
Income Tax Act and the Value Added Tax Act and that the entire

assessment amounting to Kshs. 61,750,835/- be set aside;

ii. That the costs of this cause be awarded to the Appellant.

e
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11. The Respondent filed its Statement of Facts dated 4" October, 2018 on

even date.

12. The Respondent stated that the Appellant’s assessed tax was as a result of
invoices from suppliers who had been profiled by the Respondent as being
responsible for printing and selling ETR invoices without making actual

supplies. These suppliers, namely, Darwinep?WhoIesalers Ltd and Fahari

Hardware & Building Wholesalers were the Appellant’s main suppliers

among other steel companies.

that Darwme \X/holesalers Ltd and Faharr Hardware & Burldrng

14.The Respondent thus computed the claimed inputs from the above
suppliers for the perrod October 2015 to June 2017 and charged VAT
amounting to Kshs. 61,750,835/-.

15.The Respondent prayed that this Tribunal considers the case and finds
that;-

i. The confirmed assessments were proper in law.

==, ———————m—m—m—m__e
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" ii. The Appeal be dismissed with costs.

THE APPELLANT’S CASE

16. The Appellant averred that it provided evidence on how the contested

17.

18.

transactions from Darwine Wholesalers Ltd and Fahari Hardware &
Building Wholesalers on which it claimed input VAT, and which were
the basis of cost of purchases for the sales, on which it paid Corporation

documents and/or information;

;e Respondent did not provide it with
the reasons for rejecting the evidence, whose validity was not and has

never been questioned

The Appellant further verred that the assessments dld not give a

statement of ‘reasons for,,dlsallowmg the 1nput VAT and thus is in

the notice of ref H:‘a/- shall /nc/ude a staz‘emenf of reasons."

The Appellant submit‘fédj;ghat Article 47 of the Constitution of Kenya,
2010 and as expressly enshrined in sub-Section 4(d) of the Fair
Administrative Action Act, 2015 (FAAA) imposes a duty upon public
officers to give reasons for their actions as part of the due process of

administrative rights guaranteed by law.
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19. The Appellant further submitted that the importance of being given
reasons, (which by sub-Sections 4(3)(g) and 6 (2)(b) of the Fair
Administrative Action Act, 2015 includes material to be, or, relied on)
as stipulated cannot be refuted especially where there is a right to object
against adverse decisions. The Appellant argued that without such

reasons, it was impossible to challenge the assessments.

20. The Appellant added that the rlght to'bé'glven reasons is part of the

21. The Appellant averred that

-the Objection Decmon upholds

- mce

assessments which the Appeﬂant has.de'n.ions’crated to be null and void,

the same should be declared to be null and vond and of no legal effect.

The Appell-ant made reference;to the case of Republic v Institute of
".ééﬂiﬁed PUblitz-.Accountants of k’énva EX Parte Joy Vipinchandra Bhatt
T/A JV Bhat & Company [2008] eKLR where Emukule J quoted the

words of Lord Irvine that;-

"An ultra vires Act or subordinate legislation is unlawful simpliciter and,
if the presumption in favour of its legality is overcome by a litigant
before a court of competent jurisdiction, is of no legal effect

whatsoever." The Latin used to say ex nihil nihil est, nothing can come

out of nothing, nor can legality be conferred upon a patently unlawful
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decision of the Disciplinary Committee either by the Committee, or
the Council of the Respondent. In the premises, the Respondent’s
decision of 30" January 2006 adopting the Disciplinary Committee’s
findings against the applicant and recommendation to administer a
reprimand against the Applicant for failing to meet "expected standards
of professionalism" is illegal, null and void, and consequently of no

legal effect.”

22. It was the Appellant's case that even .lf the assessments were valid, the
Respondent, failed to state- the Iegal provmons upon which the
objection decision was issued. Moreover, the,Respondent did not

address the grounds set out by the Appellant in ‘i'tzsﬁNotic_e of Objection.

23. The Appellant averred __Vat the Respondent in its ObJectlon Decision

acknowledged that the :Appellawvf:..had;‘,,prowded the necessary

Tz‘he Commis ,:oners decision as gwded by Section 51 of the Tax

Procedures Act -the same is as communicated here below...

Notwithstanding your ;{;{erz‘ion that the company has maintained full
records for the purchase:cvo’/ka//o wed, the Commissioner has established
that there was no supply... it is noteworthy that your letter is general,
lacks specificity and does not meet requirements of a validly lodged

objection as stipulated under Section 51(3) of the TPA...”
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24. The Appellant submitted that having established that the Respondent
acknowledged that the Appellant provided the required documents,

there was no reason advanced as to why the objection was rejected.

25. The Appellant placed reliance on Section 51 (9) of the Tax Procedures
Act which provides that;-

“The Commissioner shall notify in:fi?Wh’z‘ing the taxpayer of the

objection decision and shall take é/fhece::afy steps to give effect to

making an amended a;;e;:menz‘

The Appellant contended that the above is further buttressed by Sub-

section (10) which prowdes that

disclose the substantlve legal provnsnon on which it relied to raise both
the assessments ahd the Objection Decisions; and further declining to
demonstrate how it arrived at the amount assessed. According to the
Appellant, the Objection Decision does not contain any statement of
findings on the material facts nor are there any or adequate reasons for

confirming the contested assessment.

===
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27. Further, it was the Appellant's submission that it procured the
merchandise from its suppliers and was issued with invoices. The
Appellant made payment for the merchandise on delivery as evidenced
by the invoices, RTGS and delivery notes furnished to the Respondent.
The cost of purchasing the merchandise is exclusively incurred by the
Appellant in the production of its income. Therefore, it was entitled to

deduct the same as cost of purchases.

28. The Appellant further averred t‘ha”c?'?:iffg‘provided the Respondent with
copies of RTGS for the said |nv0|ces WthhlS proof of payment to its
suppliers by the bank. With it‘s' vast invest”igat’ory and enforcement
powers, it could have (and might have) eaStly conﬁrmed if the

documents were authentl

documents it had. :requested but was not furnished with by the

Appellant, forcmg t‘ to arrive at its rather unjustified and erroneous

assessments and Ob)ectlon Decmon

30. The Appellant averred that it has demonstrated that the Respondent was
provided with evidence in support of the purchases and has, without

any reasonable factual or legal justification, opted to ignore the same.

T e e e e e e e
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31. The Appellant submitted that it not only incurred the input VAT for
purposes of making taxable supplies, but it was also issued with tax
invoices and ETRs which it furnished the Respondent. In support of this
assertion, the Appellant made reference to Section 17 (1) of the VAT Act
and Regulation 7 of the VAT Regulations of 2017 which provide as

follows:

Section 17 (1) of the VAT Act provides that:

Regulation 7 of the VAT Regulations of 2017 is to the effect that;

“...(l) A person shélf be _enﬁz‘/ed to a deduction of input tax incurred
for trading stock on hand at the date that the person becomes

registered.

(2) A deduction of Input Tax shall not be allowed unless-
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(a) the input tax to which the deduction relates is deductible under

section 17 of the Act;

(b) the registered person has provided the Commissioner with

satisfactory evidence-
(i) that input tax was paid on acquisition of the good's;

(if) of the quantities, descriptions, and values of the goods on hand

at the time of registration...;”

32. The Appellant stated that in summary, the only Zcpr_\ditions for a claim

of input VAT are:

il. The input VAT is not ;pééiﬁcally disallowed:

v. Input VAT was a
2017).

33. The Appellant averred that it fulfilled each and all the conditions of

claim and maintained the supporting documentation for the same.
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34. The Appellant also averred that it is registered for VAT and filed its
returns monthly (over the assessed period) indicating the input VAT paid
on purchase invoices and output VAT charged on sales and subsequently

pays VAT on the difference to the Respondent.

35. The Appellant further averred that all the purchases are incurred in
making vatable sales and the amounts in question are backed by tax

invoices and bank statements. Any allegafi'ons that the transactions did

not take place are therefore illogical

36. Moreover, the Appellant submitted that thve-; pondent had failed in

its attempt to paint lt in a bad light. In light ofthl e-Appellant averred

that the Respondent s asszert' n that °.. part of the fraud the payments

were be/ng made to the Suppllewthrough Diarnond Trust Bank and the

Appe//anz‘ was unsubstantlated The Appellant maintained that it had

37. The Appellant submi’f‘“’ted that the basis upon which the Respondent
sought to justify its posmon even though there is categorical evidence
for the purchase of the goods, which the Respondent never challenged,
was sprung upon the Appellant less than 72 hours before the hearing.
The Appellant made reference to the Respondent’s assertion that the

impugned traders could not be traced and that there was neither known
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storage of the bulky goods supplied nor the details of
delivery/movement logs of the goods. The Appellant posed;

“...the adequacy or not of the supplier’s storage space or lack of details
of numerous lorry deliveries is proof of ‘ghost’ supplies? This is
improper. The Respondent cannot rely on alleged factual evidence
produced for the first time three days before the hearing and not relied
upon in the assessments, Objection Decision or its own statement of
facts as required by the rules of this Honourable Tribunal.”

38. The Appellant argued that if sueh a'ria'lysis was the basis of the

assessments and Objectlon Decmon they should have been referred to

_E_by the Respondent

39.

generating lncome, they must turn themselves into revenue amateur

- sleuths and demand records and proof of purchase from suppliers for
each and everything purchased for instance, to demand to view the
suppliers’ storage space and number of lorries? The Appellant submitted
that it was for this and like reasons that the Honourable Tribunal
rejected a like position in Shreeji Enterprises Limited -vs-Commissioner

of Investigations and Enforcement, TAT Appeal No. 58 and 186 of 2019.
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40. The Appellant averred that having discharged its burden of proving the
purchase, the Appellant should not be penalized for indolence and
malice on the part of the Respondent. It is the Respondent’s duty to
demonstrate that the evidence adduced was insufficient to prove the

contrary. It has failed.

41. The Appellant placed reliance on the case*: §§Shreeii Enterprises Limited

»” I.EIE'

he doe; noz‘ have...

42. Further, the Appellant averred that in the case of Karshan Limited -vs-

Commissioner of Domeshc Taxes, TAT No.123 of 2018, this Honourable

Tribunal found that:

“..While the list is not exhaustive on the documents that must be
furnished as proof of purchase, the Tribunal was of the view that the
Respondent should have furnished information to prove that the

invoices submitted by the Appellant to support its claims were
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fictitious. It was not enough to just allege that the documents
presented were not sufficient to prove purchase and delivery of the
goods. The Tribunal was therefore of the view that the Appellant

furnished sufficient proof of purchase...”

43. The Appellant also submitted that having discharged its burden of
proving the purchase, it is the Respondent's duty to demonstrate that
the evidence adduced was insufficient to prove the contrary and has

failed to do so.

44. The Appellant averred that it is not envisionédiin any of the tax statutes

that tax comphance obhgatlons may be shared WIth or routed to another

intendment... where the inclination of the legislature is not clear or
where there are two o more possible meanings, the inclination (or
the court) should be égainsf a construction or interpretation of a

burden, tax, or duty on the subject (taxpayer)”.

45. However, the Appellant averred that where it is shown that one of the
main or the main purpose of a transaction is to evade tax, the

Respondent is allowed to adjust that transaction back to the proper
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position which would have existed if that purpose was not achieved. To
support its arguments, the Appellant relied on Section 66 (i) of the Value
Added Tax Act which states as follows:

“(1) Notwithstanding anything in this Act, if the Commissioner is
satisfied that-

a. A scheme has been entered.into or carried out;

b. A person has obtained a tax benefit in connection with the

scheme; and rF |
C. having regard to the substance ofthe scheme, it would be

concluded that a person, or one of thé5§fp§rfqn5, who entered
into or carried out the scheme did so for theﬁ?b/é- or dominant

purpose of enabling th ,”;_‘érson referred to in péfagraph (b) to

obtam a tax benéﬁfé:a_; if z‘he c/ eme had not been entered into

- orcarried out....”

. The :Appella;ntfé_submitted thatvb;r:\‘;vga corresponding basis, Section 23 of

the Income Tax Act states as fo[lows

“(1)Where the C omﬁéifﬁc}zner is of the opinion that the main purpose or
one of the main purpéfef for which a transaction was effected (whether
before or after the passing of this Act) was the avoidance or reduction
of liability to tax for a year of income or that the main benefit which
might have been expected to accrue from the transaction in the three
years immediately following the completion thereof was the avoidance

or reduction of liability to tax, he may, if he determines it to be just and
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reasonable, direct that such adjustments shall be made as respects
liability to tax as he considers appropriate to counteract the avoidance
or reduction of liability to tax which could otherwise be effected by the

transaction.”

47. The Appellant submitted that its view of the anti-avoidance provisions
is that the Respondent can only link one taxpayer to another on an anti-

avoidance scheme that results in a benefit. In this particular context, the

Appellant did not obtain any form'of tax reduction or postponement of

mischievous taxpayer' and all transactions with the alleged non-filers are

to be disallowed for ’taxzpljfzrposes; and further, that anyone who trades
with the person who has done business with a non-filer is also cited for
non-compliance and the transactions are also disallowed and so on. The
Appellant believes that this blanket approach cannot be reasonably
applied in tax matters. Every person and every transaction should be

treated separately.
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49. The Appellant urged the Tribunal to maintain the same observation as
it did in Longonot Gate Development Limited —Vs- Commissioner of

Domestic Taxes Tax Appeal No. 58 of 2015 where it stated:

“The Tribunal also finds that the Respondents use of its Internal
Guidelines determined by its Policy Department is not binding unless
it is specifically anchored in the Statut: In this regard, the Tribunal

finds relevance in the ruling in Astall HA/IRC (2010) STC, 137

...Applying purposive /nt‘erpretaho olves two distinct steps.

Firstly, identifying the purpose of the re ev_v statute. in doing this,

the Court must assume that the provision had some purpose and

Parliament did noz‘ /egz;/az‘e Wn‘houz‘ purpose; but -jt 3 purpose must

r fhe transaction agamxt'fhe acfua/ facz‘; which occurred fulfils

e sta ﬁuz‘ory conditions. Th:"';does not, as | see it, entitle the courts

to treat a y transaction as having some nature which in law it did not

have but it d

entitle the courts to assess in reference to reality and

not simply to its

50. The Appellant averred that the Respondent had not presented any proof
of a tax benefit accruing to the Appellant and without that specific
provision and without stating the specific provision of statute that has

been defaulted upon, the assessment cannot stand.
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51. Further, it was the Appellant's averment that the Respondent, in
undertaking the investigations that formed the basis of the assessment,
breached the Appellant's right to a fair administrative action as outlined
in Article 47(1) of the Constitution of Kenya, 2010. It argued that
assessing it on the basis of open factual errors and other persons' tax
obligations was neither fair nor reasonable. It further averred that it was
taken through inhumane interrogations. and false information passed

about the conduct of its business to th-irdfp'varties.

52. The Appellant argued that the Respondent is equxpped with wide

ensure compliance by

from private persons.

53. The Appeltant stated that m the Open market busmess people traded

7venfy the compllance status of any business person especially if the
Respondent confirms to the pubhc through the iTax portal the validity

of the taxpayer reg}stpet’ion PIN corresponding to the name of the

trader. Confirmation df;tagébayer details to the public creates a legitimate
expectation in persons trading with them that they are in proper
standing with the Respondent. The expectation is also created by the
Respondent's acceptance of returns month after month with input taxes

claimed against the specific invoices from cited suppliers. Audits,
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compliance checks and issuance of tax compliance certificates also create

the expectation on whose basis the assessment ought to be set aside.

54. In light of the foregoing, the Appellant prayed that the Honourable
Tribunal allows the Appeal with costs as the tax imposed is not only

illegal, but also unfair and unreasonable.

THE RESPONDENT’S CASE

55. The Respondent set out its caS'e in its Statement of Facts dated 4

56.

allegatton was that the said traders formed a network in such a way that

.-.they would supply almost equa} amounts of goods to each other thus

bnngmg the output to zero or end up in a credit position.

57. The Respondent mamtamed that it discovered that individuals would
register businesses for 'ihv_;é'icing purposes upon which they would sell

the invoices and issue ETR receipts without making any sales at all.

58. The Respondent states that the traders are labelled as ‘missing traders’
since their business premises as declared in iTax by the proprietors

cannot be located. Efforts to trace them through their declared mobile
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phone numbers has not been successful as their phones are out of reach
or the users of the lines are different from the registered names of the
proprietors. The Respondent further stated that the beneficiaries of the

scheme would then claim input VAT from the fictitious purchases.

59. The Respondent submitted that the Appellant claimed input VAT from
the month of October 2015 to June 2017 from invoices acquired from
the missing traders namely, Darwine “Wholesalers Ltd and Fahari
Hardware & Building \X/holesalers where there were no actual supplies

made, thus reducing tax llablhty

60. The Respondent argued that the two companiesa(‘Darwine Wholesalers
Ltd and Fahari Hardware & Bu1ld|ng Wholesalers) were investigated by

the Respondent and found to be mvolved in a tax fraud scheme of

printing an: g;selhng the reg ectlve mvoxces to the Appellant, without

61.

,,,,, hat there were no such premises or go-down
with the said name and address in the said location belonging to
Darwine Wholesalers Limited, who were suppliers of hardware, steel

and construction materials to the Appellant as alleged.

62. The Respondent contends that it was a clear case of fraud since Darwine

Wholesalers Limited allegedly supplied voluminous and heavy steel
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materials such as Angle Line and Mabati Gauge in huge quantities as seen
from the invoices and such material would definitely require ample

storage space yet the said MPPS Complex does not house any go downs.

63. Further, the Respondent averred that it established through the iTax
platform that the Appellant's physical address as captured on iTax was
the same address as that of Darwinev,\,)(/}rholesalers Limited. To the
Respondent, this meant that the Appéiiéht and its supplier Darwine
Wholesalers Limited are related torﬁpanies, which raised greater

suspicions on their dealings. =~

dellvered the goods purchased to the Appellant s Company, therefore

the Appellant Company did not know where these goods were being

lelivered from, and there was no?ineed to know the same.

65. It was the Respohdént‘s submission that this is not only suspicious but
beats business logic to conduct business worth millions of shillings with
an entity whose Ioca’non/premlses is unknown. The Respondent further
added that the invoices from Darwine Wholesalers Limited, and which
this Honourable Tribunal had an opportunity to scrutinize, show that
the Appellant on almost consecutive days would allegedly purchase

voluminous materials worth millions of shillings from Darwine
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Wholesalers and yet the Appellant's Director did not know where the

location of Darwine Wholesalers Limited was.

66. The Respondent further averred that the Appellant failed to produce
purchase orders to support the alleged voluminous purchase of
hardware materials it was making from Darwine Wholesalers Limited.
The Respondent thus submits that this is. proof that the Appellant did
not make any such purchases from Darwme Wholesalers Ltd and the said

invoices were thus fictitious.

67. Moreover, according to the Respondent it was the Appellant’s witness
testimony that he did not know the name of the Director(s) of Darwine

Wholesalers Limited :'H'e‘ alfl'eged that he only knew the Director as a Mr.

Mohamed, WhICh is so generlc and very questlonable seeing as the

68..)

any cases of fault Lbstandard materials delivered to it, and which
were in very large qugnﬁﬁes and worth of millions of shillings. The
Respondent questioned to which address such materials would have
been forwarded to whenever found to be substandard or faulty without

knowing the address or physical location of the Appellant.
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69. The Respondent averred that the fact that the invoices from all suppliers
in question had all the requirements of a tax invoice as required under
the VAT Act 2013 and had ETR receipts attached thereon is not sufficient
proof that the goods were actually delivered to the Appellant.

70. The Respondent added that contrary to the Appellant's assertions that
the Respondent is trying to attribute non;épmpliance of the missing

traders to the Appellant, which assert"“ﬁ?ére false and misguided, the

Respondent has not raised any such:zrequwement that failure of tax
compliance by a supplier (mlssmg traders m this case) leads to a tax

liability on the part of the buyer, in this case the-Appellant.

71. The Respondent also averred that it has at no tlme required the

Appellant to follow through the supply chain and demand from the

suppllers the orlgln of thelr goods

72. The Respondent averred thatzz-t e issue of the suppliers/missing traders
:éfbemg cornphant or non- compllant for VAT is therefore secondary to the
issue at hand. The Respondent only seeks to collect tax fraudulently
claimed by the Appellant through purchase invoices for deliveries that

were not made. The Respondent has relied on Sec 46(4) of the VAT Act

2013 to demand the taxes in the assessments raised.

73. The Respondent urged the tribunal to adopt the Test used in the Missing
trader Case of EDGESKILL LIMITED vs THE COMMISSIONER FOR HER
MAJESTY'S REVENUE AND CUSTOMS (2014) UKUT 0038 where the
Hon. Mr. Justice Hildyard reiterated the test applied by the FTT' (which
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is a specialist tax tribunal) when considering whether the Commissioners
were justified in refusing a claim of input tax. The test, as set out in

paragraph 37 of the Decision, is:-

(3

i. Was there a VAT loss?

ii. If so, was it occasioned by fraud.? .

iit. If so, were the Appfs'//ani‘y..z‘r::-)nsacz‘lvomr connected with such a
fraudulent loss of VA T/0557 '

iv. Is so, did the Appe//anf know, or should it have known, of such a
connection?” i

In reaching its determination, the
Respondent apphed the reasonable man test”. This is an objective test
that the Respondent used in trying to establish if the Appellant indeed

was involved in a legitimate purchase of high value goods.

= e
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76. The Respondent relied on the decision of the Upper Tribunal in_S&l
ELECTRIC PLC v HMRC [2015] UKUT 162 (TCC), which had this to say

in regard to the reasonable man test proposed above:

“..the FTT' (a specialist tax tribunal) task was to apply the impersonal

standard of the reasonable bu:ine;;man to the facts which it found,

Busmessman') was offered m HEALTHCARE AT HOME LIMITED VS.

THE COMMON SERVICES AGENCY LZOM] UKSC 49 where the

Supreme Court of the Umted ngdom observed as follows:

evidence of W/ff:&?&;@ but by the application of a legal standard by
the court. The courf may require to be informed by evidence or
circumstances which bear on its application of the standard of the
reasonable man in any particular case; but it is then for the court to
determine the outcome, in those circumstances, of applying that

impersonal standard.”
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78. The Respondent prompted the following queries to demonstrate that

the Appellant fails under the reasonable man’s test;-

(3

A

il.

iit.

Is it reasonable for the Appellant to enter into a high value deal

for supply of goods with no formal contractual arrangements?

Is it reasonable for the Appellant to purchase high value goods
from a supplier without kno Wlng the supplier'’s business premises/

physical address?

Appellant soughz“ > re

examp/e, were f/7v

entity was hlghly unllkely to allow such lapses and oversights in its

supply chain. The Respondent added that it requested additional

documentation in suprxﬁtof the invoices yet the Appellant has been

unable to provide the same.

80. In view of the foregoing, the Respondent prayed that the Appeal be

dismissed with costs.
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ISSUES FOR DETERMINATION

81. Having carefully considered the pleadings, documentation, and

submissions, the following issues fall for determination: -

i. Whether the Appellant’s Right to fair Administrative action was
infringed by the Respondent.
ii. Whether the Objection decision was"'\'vralid‘
ili. Whether the Respondent’s decmcn to dlsallow the input VAT claim

was justified and proper in law

82. Before delving into the specific issues identified, the Trlbunal wishes to
point out that the Resbondent neither raised any assessment on account
of Corporation Tax nor was Corporatlon Tax deliberated on in the
Objection. Decmon This i |s contrary to the Appellant s assertions in its
Memorandum of Appeal, Statement of Facts, and Written Submissions

msmuatmg that an assessment on account of Corporation Tax had been

: flssued

ANALYSIS AND FINDINGS

i. Whether the Appellént’s Right to fair Adminisirative action was
infringed by the Respondent.

83. The Appellant averred that the investigations and assessments were in
breach of the Appellant’s right to fair administrative action contrary to

Article 47(1) of the Constitution of Kenya, 2010.
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84. The Tribunal acknowledges that a fair hearing is a basic principle of
justice that cannot be overlooked, both procedurally and substantively.
The Appellant averred that the Respondent did not reveal the basis of
the information relied upon in the issuance of the assessments and on
whose basis the same has been confirmed contrary to proper tax
administration practices. This appears to be the only argument fronted
by the Appellant on this limb. The Tribun'é:l"tékes this to mean that the
Appellant claims to have been prejudiced in responding to the queries

from the Respondent or marshalling. its Defense.

85. Having perused the correspondence between the Appellant and the
Respondent, the Trlbunal finds no lndxcatron whatsoever that the

Appellant’s right to a falr ean g_was infringed.

86. The Appellant avers that the assessments issued by the Respondent were

;not valid. lt argues that the Respondent did not provrde it with the

and has never be uestloned It placed reliance on Section 49 of the

Tax Procedures Act wh;ch states:

"Where the Commissioner has refused an application under a tax law,

the notice of refusal shall include a statement of reasons.”
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87. Areview of the Objection Decision shows that the Respondent provided

reasons for disallowing the input VAT and costs claimed. It stated that

“..Notwithstanding your assertions that the company has
maintained full records for the purchases disallowed, the
Commissioner has established that there was no supply of taxable

goods made by the suppliers hzgh//ghté& on our letter...”

The reason given as the basis for the conf‘rmatlon of the assessment was

that there were no goods supphed

88. The Appellant majored on defending the vie{&):?JE’ih-at no reasons were

given instead of lmpeachmg the assertion that no goods were supplied

;;};;Thus |t is clear that the‘ Respondent

by demonstratxng otherwwe-.

89.

Respondent dld not address the grounds set out by the Appellant in its
Notice of Objection. |

90. The grounds of objection set out by the Appellant in the Notice of

Objection were:

i. That it indeed purchased and received the goods and that invoices

from the supplier are settled after delivery.

Judgement - Appeal No. 230 of 2018 — Heet Enterprises - vs Commissioner of Investigations & Enforcement Page 30



ii. That the sales were declared in the VAT returns and input VAT
claimed against output VAT based on the guidelines provided
under the VAT Act.

91. Section 58(10) of the Tax Procedures Act sets out what an Objection

Decision must contain. The section states:-

"An objecﬁon decision shall inc/ude a‘ statement of findings on the

92.

93.

of the Tax Appeals Tribunal Act

94. Without prejudice tof.v’ e foregoing, the law only contemplates that an
Appellant should not be-,p;él:ejudiced in pursuing their rights pursuant to
a tax demand as outlined in the case of Geothermal Development
Company Limited v Attorney General & 3 others [2013] eKLR (Petition

No. 352 of 2012), where the court observed as follows;
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“A notice of the nature issued to enforce collection of taxes must
clearly state to be such a notice, state the amount claimed, state the
legal provision under which it is made and draw the taxpayers
attention to the consequences of failure to comply with the law and
the opportunity provided by the law to contest the finding. Such a
notice would give the opportunity to any Kenyan to know the case
against it and utilise the legal prow:lon.f to contest the decision.”

(Emphasis ours).

95. Based on the above decision, théﬁ’pufrposéfbf a notice issued to enforce
collection of taxes (this includes an assessmen‘tiiand an objection decision)

must accord the taxpayer an opportunity to know the case against it and

utilise the legal provmons to.contest the decision. | *'::'*:11 

96. The Tribunal finds that the assessment”""

'd; the Objection Decision were

valid as. they met the condmons and dld net pre1udlce the Appellant in

"'”iay as held in Geothermal Development Company Limited v

; A%tfornev General & 3 others (s )gra).

ili. Whether the Respondent s decmon to disallow the input VAT claim
was justified and proper m law.

97. In determining whether’the Respondent's decision to disallow the input
VAT by the Appellant was proper as per the provisions of the VAT Act
and various authorities, the Tribunal wishes to rely on the tests relied
upon in Tax Appeals Tribunal No. 225 of 2018 Rahisi Cash & Carry

Traders Ltd —vs- Commissioner of Investigations & Enforcement as

follows; -
m
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a. Whether the Appellant furnished proof of purchase.

b. Whether the Appellant’s right to claim VAT was affected by the
presence of fraud in the supply chain.

c. Whether the Appellant knew or shou/d have known that there was
fraud.” G

providing some dotu

not supplied.

100. The Appellant on its part insists that it purchased the goods and claimed
the input VAT and purchase costs as allowed under law. It further avers
that it provided the Respondent with the requisite information

requested to prove purchase and payment for the said supplies.
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101. It is an established principle of VAT law that a taxable person who makes
transactions in respect of which VAT is deductible may deduct the VAT
in respect of the goods or services acquired by him, provided that such
goods or services have a direct and immediate link with the output
transactions in respect of which VAT is deductible. In the Kenyan VAT
system, this principle is found in Section 17(1) of the VAT Act which

provides as follows:

“Subject to the provisions of z‘h/; yechj n.and the regulations, input tax

on a taxable supply to, or /mpoﬁaz‘/on mi'de by, a registered person

may, at the end of the tax per/od in which th supp/y or importation
occurred, be deducted by the registered person; sub/ecf to the

deductxble may deduct the VAT in respect of the goods or services

acquired by him, pr i;ded that such goods or services have a direct and
immediate link with the" output transactions in respect of which VAT is

deductible.

102. The Tribunal relies on the decision of Rahisi Cash & Carry Traders Ltd

—vs- Commissioner of Investigations & Enforcement (supra), at

paragraph 122 as follows;
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“In a functional VAT system claiming input VAT paid on purchases
related to a sale is an unassailable right of taxpayers. However, such a
system cannot be functional if the tax collector is to refund what it
never received in the first place. The taxpayer should prove that it
actually paid by providing proof of purchase. Once the proof of
purchase has been provided, the tax authority should either give the

refund or challenge the proof of purchase.”

103. The right to claim input VAT is premlsed on the assumption that the
taxpayer paid VAT during the purchase of thelr supplies. Section 17(3)(a)
of the Value Added Tax Act, 2013 further prowdes that in order to claim
input VAT, the relevant documents to be prov1ded are the original tax

invoice or a certified copy":'fithe same.

104. A readxng ( 'thxs Section sl fo)! ‘not Just enough for the original

tax mvonce to be availed, the mvoxces must themselves relate to an actual

supply or zmportatlon that was acqu:red by the trader to make the

ndeed, the ' mlssmg trader fraudulent scheme' that the

* :taxable supp

Respondent has described WOUld-'--ﬂOUFISh on the basis that only an

original tax invoice R receipt is availed and therefore it is important

to rely, not just on th invoice but a proper demonstration of the

invoices actually relating to purchases of the goods and services that are

applied in the production of the taxable supplies.

105. In view of the foregoing, it can be plainly put that the possession of an

invoice and a corresponding ETR receipt does not entitle one to claim

_— e e
Judgement - Appeal No. 230 of 2018 — Heet Enterprises - vs Commissioner of Investigations & Enforcement Page 35



input VAT if there was no underlying transaction, as the same would be
synonymous with unjust enrichment where the tax collector is called

upon to refund what it never received in the first place.

106. Section 30 of the Tax Appeals Tribunal Act places the burden of proof
on the taxpayer to submit all the necessary documentation to support
its case. The same position was vividly captured by the court in the South
African case of Metcash Trading lelted —vs Commissioner for the
South African Revenue Service and Anoth:er’Case CCT 3/2000, where it
was held that:-

"...But the burden of proving the Commissioner wirong then rests on

the vendor under Secflon37 Because VAT is inherently a system of

self-assessment based Oi*i ?a' vendor’s own records, it is obvious that the

: ‘mt‘erprefaz‘lons or the like, in the case of a VAT assessment there must

/nvarlab/y have been an adverse credlblln‘y finding by the

entailed a rejection of_vf‘he truth of the vendor's records, returns and
averments relating thereto. Consequently, the discharge of the onus is
a most formidable hurdle facing a VAT vendor who is aggrieved by an
assessment: unless the Commissioner’s precipitating credibility finding

can be shown to be wrong, the consequential assessment must stand"
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107. Further, once a tax assessment is issued, the burden to prove the
assessment as incorrect is on the Appellant in line with Section 56(1) of

the Tax Procedures Act, 2015 which provides;

“In any proceedings under this Part, the burden shall be on the

taxpayer to prove that a tax decision is incorrect.”

108. However, this burden placed upon the,._ta)ﬁcpayer in respect of input VAT
claim is to the extent that the necessary documentation in support of the
purchase is tabled, upon which a legltlmate expectation for the claim to
be allowed arises unless the credlblllty of the documents provided is

impeached. o " ;:._.:; =

109.

“The taxpayer’s initic

assumptions are met where the appellant makes out at least prima facie
case... Where the Minister’s assumptions have been “demolished by
the appellant, “the onus.... shifts to the Minister to rebut the prima
case” made out by the appellant and to prove the assumptions...The
law is settled that unchallenged and uncontradicted evidence
“demolishes” the Minister’s assumptions; ...Where the burden has
shifted to the Minister, and the Minister adduces no evidence
whatsoever, the taxpayer is entitled to succeed.”

onus of “demolishing” the Minister’s exact
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110. The Respondent averred that the impugned suppliers, Darwine
Wholesalers Ltd and Fahari Hardware & Building Wholesalers, were in
the business of printing and selling invoices and ETR receipts without
supplying any goods to help taxpayers such as the Appellant reduce their

tax liability and hence the reason as to why it raised the assessments.

1M1, 1t follows that it was incumbent upon the Appellant to indeed

demonstrate that indeed goods were suppl-téd From a reasonable man’s
standpoint, the Tribunal agrees wnth the Respondent that the Appellant

should have indeed provided at least the dehvery notes and purchase

orders to prove the delivery of the goods. Smce the Appellant was

dealing in high value purchases from the said sup":"' s, it would also

have sufficed to prodﬁ

into their premises.

112.

as cap’cured on iTax was the same address as that of Darwine

‘Wholesalers Limited, an lmphcatton that they are related companies.
Whereas the A4ppe:llant zealously held that it did not know the supplier’s
directors or its physucal location despite them being related, spirited
attempts by the Respohdent to establish the whereabouts of the said
suppliers were not fruitful, further cementing the doubt that they were
‘missing traders’. This raises huge suspicions on the dealings between

the Appellant and the said suppliers.

==—e—sss——,—,— . e e e s
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113. The Tribunal finds that the Appellant failed to discharge its burden of

proving that there was actual purchase and supply of taxable supplies.

114. The Tribunal agrees with the Respondent that it did not attribute non-
compliance of the missing traders to the Appellant and that it has at no
time required the Appellant to follow through the supply chain and
demand from the suppliers the origin of their goods. The Respondent

only seeks to collect tax fraudulently da!med by the Appellant through

purchase invoices for deliveries that were not made.

115. The Tribunal finds that the Appénant failed to demonstrate that it indeed

purchased the goods from the suppliers in questlon as no evidence was

tabled to demonstrate ellvery of the goods. Consequently the

hatthe Respondent did not err in its
T and purchase cost by the Appellant

ja d to demand payment of

VAT claimed in the period under

mvestlgatlon

FINAL ORDERS

117. Based on the foregoing analysis the Tribunal makes the following

Orders:-

i. The Appeal be and is hereby dismissed.
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ii. The objection decision dated 26t July, 2018 confirming the
assessment for the sum of Kshs. 61,750,835.00 is hereby upheld.

iii. Each party to bear its costs.

118. It is so ordered.

»f May, 2021.

DATED and DELIVERED at NAIROBI on this 28t :da"
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